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MEMORANDUM IN SUPPORT OF DEFENDANTS’ CROSS-MOTION
FOR SUMMARY JUDGMENT AND IN OPPOSITION TO
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

The defendants, Terrence Sheridan, Superintendghedviaryland State Police,
and Denis Gallagher, Seymour Goldstein, and ChavlesThomas, Jr., members of
Maryland’s Handgun Permit Review Board, submit thismorandum in support of their
cross-motion for summary judgment (Paper No. 2%) ianopposition to the plaintiffs’
motion for summary judgment (Paper No. 21).

INTRODUCTION

The plaintiffs, Raymond Woollard and the Second Adment Foundation,
proffering a flawed interpretation of recent Supee@ourt decisions, have asked this
Court to declare unconstitutional a statute thaypka critical role in Maryland’s effort to
protect the public from gun violence. The staiatquestion requires individuals seeking
a permit to wear and carry handguns in public tmaestrate that they have a “good and
substantial reason” to do so. In asking the Cdarfind this that this “good and
substantial reason” requirement is unconstitutiotta plaintiffs are essentially asking
the Court to force Maryland to adopt policies ineliwith states that, over the past
twenty-five years, have made their own legislatdecisions to be more permissive
toward the public carry of handguns. The plaistéirgue that the Second Amendment
dictates this outcome. The plaintiffs are incotrec

Handgun violence is a devastating problem in Maxyla As of 2009, Maryland
had the ninth highest violent crime rate in thetekhiStates, including the third-highest

homicide rate. Handguns, because of their easgeadability, light weight, and deadly
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impact, are the weapon of choice of violent cringnand they also can quickly cause
non-lethal situations to escalate into lethal on€sere were 438 homicides in Maryland
in 2009. Of the 305 homicides involving firearr@9,7, more than 97%, were committed
with handguns. Reducing this handgun violencé @@itcal importance to the State.

Because of the prevalent and destructive role hamgiglay in criminal activity
and in shooting deaths, Maryland generally requineividuals seeking to wear and
carry a handgun in public, whether openly or colemkato obtain a permit. One
requirement of Maryland’s handgun wear and carmmgestatute (“Permit Statute”),
Md. Code Ann., Pub. Safety § 5-306, and the onky dmallenged in this action, is that
the permit applicant be found to have “good andstariial reason to wear, carry, or
transport a handgun, such as a finding that thenipds necessary as a reasonable
precaution against apprehended danger.” Md. Cate,Aub. Safety 8§ 5-306(a)(5)(ii).
Neither this requirement specifically nor the Pér8tatute generally: (1) burdens in any
way the right to wear and carry any type of fireamnone’s home or business;
(2) burdens in any way the right to wear and camy firearms other than handguns; or
(3) prohibits any law-abiding, adult citizen withd@monstrated need from obtaining a
permit to wear and carry a handgun in public.

As to the Permit Statute’s regulation of conceatady, because the Supreme
Court has previously approved of cases holding toatplete bans on concealed carry
were lawful, Maryland’s more permissive regulatismecessarily lawful. Furthermore,
even if bans on concealed carry are only “presuraptilawful,” the plaintiffs cannot
carry their burden of overcoming that presumption.

2
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As to the Permit Statute’s regulation of open cattmg Fourth Circuit, in its recent
decision inUnited States v. Cheste628 F.3d 673 (4th Cir. 2010), established a
framework for analyzing challenges to statutes tmnot fall within certain categories
identified by the Supreme Court as “presumptivalyful.” First, courts are to address
whether the conduct being regulated would have cwitien the scope of the protection
of the Second Amendment at the time it was enadtedlot, the inquiry ends. Second, if
the conduct regulated would have fallen within goepe of the Second Amendment,
courts are to apply a form of means-end scrutiy: tflL) is greater than rational basis;
(2) includes intermediate scrutiny; and (3) migtdlude other levels of scrutiny.

With respect to the first question in tl@hesterframework, numerous courts,
including the Maryland Court of Appeals in assegsanrelated provision of Maryland’s
handgun lawsWilliams v. State417 Md. 479 (2011), have held that regulatiorsd tho
not regulate conduct within the home do not falthm the scope of the Second
Amendment as described District of Columbia v. Heller554 U.S. 570 (2008), and
McDonald v. City of Chicago__ U.S. __ | 130 S.Ct. 3020 (2010). Courts have
uniformly rejected claims thatleller and McDonald prohibit regulations on the public
carrying of guns.

With respect to the second question in @teesterframework, even if Maryland’s
Permit Statute does regulate conduct within thepscof the Second Amendment, it
satisfies any applicable level of scrutiny. Mandahas an important and, indeed,
compelling governmental interest in keeping itszeis safe from gun violence, and
there is a reasonable fit between the Permit &atnt that governmental interest. The

3
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Permit Statute reduces the chances for violentcguaiflict by precluding people who lack
a good and substantial reason to carry a handgyoulic from doing so, while still
permitting: (1) anyone with a documented self-dséemeed to obtain a permit;
(2) anyone to wear and carry a handgun or a longiguheir home or business; and
(3) anyone who can lawfully possess a long gun &amand carry it, concealed or
openly, anywhere the holder of a handgun carry gemald carry a handgun.

The plaintiffs’ equal protection challenge failg the same reasons as its Second
Amendment challenge. Maryland’s Permit Statutesdoat improperly classify people
with respect to a fundamental right or discriminagainst similarly-situated individuals.

For these reasons, the Court should enter judgarebehalf of the defendants.

STATEMENT OF FACTS
l. PLAINTIFF WOOLLARD 'SHANDGUN WEAR AND CARRY PERMITS

On December 24, 2002, plaintiff Woollard was at Baltimore County home
when his son-in-law, Kris Lee Abbott, shattered amdew and broke in. Ex. 1,
Declaration of Raymond Woollard (“Woollard Decl.) 2; Ex. 2.B.,In re: Raymond
Woollard Case No. 09-4138, Decision of the Handgun PeReitiew Board, (“Review
Bd. Decision”) at 1-2. Abbott, who was unarmedheg time, was attempting to retrieve
the keys to his wife’s car so he could drive totidadre City to buy drugs. Ex. 2.A.,
Statement of Raymond Woollard to the Handgun PeRaview Board (“Woollard
Statement”), at 1see alsd&Ex. 2.B., Review Bd. Decision, at 1-2.

After Abbott broke into Woollard’s home and wenmtstairs to the second floor,
Woollard aimed his shotgun at his son-in-law. Ex.Woollard Decl., § 2; Ex. 2.A.,

4
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Woollard Statement, at 1. Abbott grabbed the bafre¢he shotgun that Woollard was
holding, put it to his own (Abbott’s) head, andl&dVoollard to pull the trigger.” EX.
3.A., Baltimore County Police Report, Dec. 24. 2Qolice Report”), at 1. According
to Woollard, Abbott then took the shotgun downstaind “stated that he was going [to]
kill himself.” Id. Although there is no mention of it in the contergneous police
report, Woollard has subsequently claimed thatr aflebott took away the shotgun,
Woollard’s son grabbed a second gun and aimedAbhbtt, thus defusing the situation.
Ex. 1, Woollard Decl. § 2. Woollard does not afldbat Abbott used a gun of his own,
or that, at any time, he aimed any weapon at angthmer than at Abbott himself.

Woollard applied for and received a handgun caeynpt in 2003. Ex. 2.B.,
Review Bd. Decision, at 2. Woollard’s handgun ggoermit was renewed in 2006,
based on information that Abbott was to be releaBedh prison and Woollard’s
“apprehended fear that there would be retaliatiold” Woollard applied for a second
renewal of his permit in 2009. Ex. 1, Woollard D&t 6. At that time, the Maryland
State Police (“MSP”) asked Woollard to provide ende to support his claim of
“apprehended feari.€. — copies of police reports for assaults, threatsassments,
stalking).” 1d. Woollard failed to submit any such documentati&x. 2.B., Review Bd.
Decision, at 2. As a result, the MSP denied himewal application. Ex. 1, Woollard
Decl. 7.

Woollard appealed to the Handgun Permit Review 8oahich held a hearing at
which testimony was heard from Woollard; two othtnesses appearing on Woollard’s
behalf, Deborah Woollard and Charles Knott; and@esentative of the MSP. Ex. 2.B.,

5
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Review Bd. Decision, at 1. After considering tvedence, the Handgun Permit Review
Board issued a decision upholding the decisionetoydhe permit.Id. at 2-3. Woollard
elected not to pursue his right to appeal thatsileeito the Circuit Court for Baltimore

County, and instead initiated this action.

II. M ARYLAND 'SFIREARMS LAWS

Maryland's firearms laws are “reasonable fireanmagulations” that reflect the
State’s concerted effort to “devise solutions toigloproblems that suit local needs and
values,” McDonald 130 S.Ct. at 3046, while protecting the rights la#v-abiding
Marylanders to keep and bear arms in their homesdié-defenseagd. at 3050.

A. Maryland Does Not Require a Permit to Possess Rirearm,

Including a Handgun, in the Home or Under NumerousOther
Circumstances.

For Maryland residents legally allowed to own a giaryland law does not
regulate, or restrict in any way, the wear, cawoy,possession of such guns in an
individual’'s home, on any real estate owned by thdividual, on the premises of an
individual’s business, or on the premises of a fess where the individual is a
supervisory employee authorized by the owner torveea carry the handgunSee

generallyMd. Code Ann., Crim. Law § 4-203(b)(6) & (7)Moreover, the law does not

restrict the wear, carry, or transport of an unemhfiandgun to and from places where it

! On December 16, 2010, this Court denied the defetst motion to dismiss on abstention
grounds arising from Woollard’s failure to purshe twvailable state proceedings (Paper No. 16).

2 What a Maryland resident can or cannot do witlardgun in the absence of a wear and carry
permit is defined by the exceptions contained irmméand’s criminal law relating to the wear
and carry of handguns, Md. Code Ann., Crim. LawZD3.
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may legally be possessed or carried, includingowser’s residence(s) or business; the
place it was purchased; a repair shop; the sitanobrganized military activity, target
shoot, target practice, sport shooting event, hgntor trapping; a “dog obedience
training class or show”; or a gun collector’s extidn. Id. 8 4-203(b)(3), (4) & (5).
Marylanders purchase many thousands of firearmgyeyear, having submitted
applications for the purchase of 48,620 long gums 39,542 handguns in 2010 alone.
Ex. 3, Declaration of Michael A. Jones (“Jones D¢l 19.

B. Maryland Does Not Require a Permit to Wear and @rry a Long
Gun Outside the Home.

Outside of limited exceptions, Maryland does najuiee a permit to wear and
carry a long gun outside the horhe.

C. Maryland Law Provides for the Issuance of Handgn Wear and

Carry Permits to Law-Abiding Individuals with Good and
Substantial Reason to Wear and Carry a Handgun.

Maryland law provides for the issuance of handgamycpermits to adults who
have not been convicted of a felony, serious misderar or other drug crime; who are
not an alcoholic, addict or habitual user of illeghugs; and who, based on an
investigation by the MSP Handgun Permit Unit, han# exhibited a propensity for

violence or instability and have “good and substhmneason to wear, carry, or transport a

handgun, such as a finding that the permit is rsaggsas a reasonable precaution against

% Maryland prohibits carrying any firearm on schpobperty, Md. Code Ann., Crim. Law § 4-
102; on government property, COMAR 104.05.01.03Bstate airports and ports, COMAR
11.03.01.03-11, COMAR 11.03.02.08C(1), COMAR 1100504B4; and in or very near public
places during a public demonstration, Md. Code AGnim. Law 8§ 4-208.
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apprehended danger.” Md. Code Ann., Pub. Safey-36(a); see alsorCOMAR
29.03.02.02-04.

While allowing flexibility for the possibility thathere may be additional “good
and substantial reason[s]” that would entitle apliapnt to a handgun carry permit, the
MSP has identified four general categories of “gaod substantial reason[s]” to wear
and carry a handgun in public: (1) business a@withat involve heightened risk, such as
the need to carry cash or other “street valued” roodities; (2) participation in
“regulated professions,” including security guardmd armored car personnel;
(3) participation in “assumed risk” professionsttivolve the ability to restrict or take
away civil liberties, including judges, prosecutapslice officers, public defenders, and
correctional officers; and (4) “personal protectidax. 3, Jones Decl. 1 8-12.

To demonstrate a “good and substantial reason”darvand carry a handgun for
“personal protection,” an applicant is generallpested to submit a letter explaining the
reason(s) that caused him or her to apply and dentation €.g, police reports,
restraining orders, affidavits) supporting the exdateason(s).ld. I 12. In assessing a
“personal protection” application, the Handgun Perkinit follows guidance from
Maryland’s appellate courts that the standard regusomething more than “personal
anxiety,” and requires applicants to demonstrategentban the level of fear of the
average citizenld. § 13 (citingSnowden v. Handgun Permit Review Bodis Md. App.
464 (1980);Scherr v. Handgun Permit Review Boaléb3 Md. App. 417 (2005)). The
Handgun Permit Unit applies the following factanséviewing an applicant’'s “good and
substantial reason”: (1) the “nearness” or liketitloof a threat or presumed threat;

8
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(2) whether the threat can be verified; (3) whetherthreat is particular to the applicant,
as opposed to the average citizen; (4) if the thean be presumed to exist, what is the
basis for the presumption; and (5) the length mktsince the initial threat occurrett.

1 14. If a threat is especially urgent, the Hamddrermit Unit can make permits
available even on a same-day basis.{ 16.

If the Handgun Permit Unit determines that the @it has provided a “good
and substantial reason,” permits are issued upproggl of the Secretary of the MSP.
Id. T 15; COMAR 29.03.02.06. Permits are initiallylidafor between two and three
years, and may be renewed for three-year terms. Qdde Ann., Pub. Safety § 5-309(a).
During the four years between 2006 and 2009, thedblan Permit Unit received 17,318
original or renewal applications, and issued 16,0@@inal or renewal permits, for a rate
of approval of 92.5%. MSP2009 ANNUAL REPORT 30 (2010), available at

http://msp.maryland.gov/downloads/2009 Annual Repdf (last visited March 21,

2011).

A person whose permit application is denied is gitree opportunity to appeal the
decision to the Handgun Permit Review Board (“Btjrd five-person board appointed
by the Governor with advice and consent of the NMeny Senate. Md. Code Ann., Pub.
Safety 88 5-302 - 312The Board reviews documentation submitted byMIs and the
applicant and conducts a hearing in which it heassimony from the applicant, any
witnesses called by the applicant, and a representaf the Handgun Permit Unit. Md.
Code Ann., Pub. Safety 8§ 5-312(a)-(c). In the tasinty years, the Board has affirmed
the Secretary’s denial of an application approxetyatc4% of the time, reversed it

9
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approximately 38% of the time, and modified or reched it approximately 8% of the
time. EX. 2, Declaration of Diana J. Beeson (“Bee®ecl.”) § 4. Appeals from
decisions of the Board can be made to the circouirtcof the county in which the

applicant resides. Md. Code Ann., Pub. Safety38 &(e)(1); State Gov't § 10-222.1.

lIl.  H ANDGUNS, VIOLENCE , AND CRIME
A. Handgun Violence Is a Major Public Safety Concan Nationwide.
Handguns, far more than any other type of firegoliay a major role in violence in
the United States. In 2009, of 7,218 murders cdteohiwith an identified type of
firearm, 6,452—89.4%—were committed with handgun&l.S. DEP T OF JUSTICE,
BUREAU OF JUSTICE STATISTICS, CRIME IN THE UNITED STATES (2009)(“CIUS 2009"),
Expanded Homicide Data Table 8, available at

http://www2.fbi.gov/ucr/cius2009/offenses/expandatbrmation/data/shrtable 08.html

(last visited March 21, 2011). Handguns are also the primary cause of non-traffi
fatalities among law enforcement officers. EDF BUREAU OF INVESTIGATION, LAW
ENFORCEMENT OFFICERS KILLED AND ASSAULTED, 1973-2005,

http://bjs.ojp.usdoj.gov/content/homicide/leok.ciedkweap (last visited March 21,

4 Another 1,928 murders were committed with fireanvhere the type of firearm was not

reported to the FBI. This appears to be a funatibthe quality of reporting by the respective
states. For example, Maryland reported the typ&rearm involved in all 305 of its firearm
murders, while New York did not report the typefictarm involved in 343 of its 481 murders.
SeeCIUS 2009, Table 8.

10
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2011). Of the 2,598 officers feloniously killed teen 1973 and 2005]1,803—or
69%—are known to have been killed by handgults. Handguns are used in the vast
majority of other firearms-related crimes as wdlhe federal Bureau of Justice Statistics
(“BJS”) found that, between 1993 and 2001, 87.4%lbfiolent crimes by firearm—
including 93.7% of all robberies by firearm and 84fvall assaults by firearm—were
committed with handguns. Craig Perkilgeapon Use & Violent Crim&).S.DEP T OF
JUSTICE, BUREAU OF JUSTICE STATISTICS 2 (2001);see alscEx. 4, Declaration of Philip
J. Cook (“Cook Decl.”) 11 9, 17. Studies have shdhat the incidence of handgun
crime is linked to handgun availability. Ex. 4,dkdDecl.{{12-14.

B. Handgun Violence Is a Particularly Troubling Threat to Public Safety
in Maryland.

Maryland is a relatively small state encompassinguanber of metropolitan
jurisdictions with significant illegal drug problem Although it has made significant
strides in recent years, Maryland had the ninthhésg violent crime rate in the United
States in 2009. CIUS 2009, Table 4. Marylandigdat city, Baltimore, consistently
ranks as one of ten most violent cities in the ¢tgun Ex. 5, Declaration of
Commissioner Frederick H. Bealefeld, 11l (“BealefdDecl.”) 4. In 2009, there were
33,623 incidents of violent crime in Maryland. G2009, Table 40f these incidents,
438 were homicides, giving Maryland one of the ¢hineghest homicide rates of any state

in 2009. Id. That figure is down from prior years, with Mamthhaving averaged 536

® This figure does not include the 72 law enforcenueraths that resulted from the terrorist
attacks of September 11, 201id.

11
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homicides per year between 2005 and 2008. NI8RJE IN MARYLAND : 2009UNIFORM
CRIME REPORT 16 (2009) (“CIM 20097, available at

http://msp.maryland.gov/downloads/CRIME_IN_MARYLANROO9 UCR_REPORT.p

df (last visited March 21, 2011)

The firearm of choice for Maryland’s criminals iBet handgun. Of the 305
firearm murders committed in Maryland in 2009, 299/4%—were committed with
handguns. CIUS 2009, Table 20. Handgun murdemspdeed 70.7% of the 420
Maryland murders using any type of weapofd. Of the 472 reported carjackings
involving a weapon in Maryland in 2009, 378—80.1%er& carried out with a
handgun. CIM 2009, at 68. Of the 7,101 firearmexcds performed on crime guns
recovered in Maryland in 2009, 4,359—or 61%—were Handguns. U.DEPT OF
JUSTICE OFFICE OF STRATEGIC INTELLIGENCE & INFORMATION, MARYLAND FIREARMS
TRACEDATA 2009 (“MD TRACEDATA 2009”), at 4.

Handguns pose a threat not only to the citizenslafyland but to those charged
with protecting their safety. Of the 76 State &whl law enforcement officers who have
been shot and killed in the line of duty in Marydainom a firearm of known type, 49—or
64%—were shot with a handgun. Officer Down Memidfage, Inc. (“ODMP”), “Fallen

Officers in Maryland,” http://www.odmp.org/browse.php?abbr=MD&state=Mangla

(last visited March 21, 2011). In Baltimore, 85% adficer deaths due to intentional
gunfire from a firearm of known type were causedaldyandgun. ODMP, “Honoring All
Fallen Members of the Baltimore City Police Depaity’

http://www.odmp.org/agency/214-baltimore-city-peldepartment-maryland (last

12
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visited March 21, 2011). Handguns are the singleatgst threat to the safety of
Maryland law enforcement officers. Ex. 5, Bealdf&lecl. | 8; Ex. 6, Declaration of
Colonel Terrence B. Sheridan (“Sheridan Decl.”)940; Ex. 7, Declaration of Chief
James W. Johnson (“Johnson Decl.”) 1 17.

More than just numbers, the impact of handgun wicde on Maryland is
devastating to the communities in which it occuex. 5, Bealefled Decl. {1 6-7; Ex. 7,
Johnson Decl. § 16 & 20-21. In an attempt to asklthis problem, Maryland adopted
the Permit Statute and an accompanying criminélitgtan 1972, in the wake of a string
of high school shootings over a two-month periddparpetrated with handgunsSee 2
More Students are Shot at City High Scho@sLT. SUN, Oct. 30, 1971, at AlYouth
Shot at SchooIBALT. SUN, Nov. 25, 1971, at Al; Barry C. RascovMandel Seeks
Tighter Gun Law BALT. SUN, Dec. 7, 1971, at C10. The 1972 legislation idelii the
following legislative findings currently codified ithe criminal code:

The General Assembly finds that:

(1) the number of violent crimes committed in th&t& has increased
alarmingly in recent years;

(2) a high percentage of violent crimes commitiedhie State involves the
use of handguns;

(3) the result is a substantial increase in the bemof deaths and injuries
largely traceable to the carrying of handguns iblisylaces by criminals;

(4) current law has not been effective in curbihg more frequent use of
handguns in committing crime; and

(5) additional regulations on the wearing, carryimgnd transporting of
handguns are necessary to preserve the peaceaauplitity of the State
and to protect the rights and liberties of the mubl

13
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Md. Code Ann., Crim. Law § 4-202. Based on théireany and evidence presented, it
was clear to the legislature that handguns wendrigably linked with the State’s violent
crime epidemic, and that limiting their availahjlivas a significant part of the solution.

C. Handguns Outside of the Home Present a Greater ddger to
Public Safety Than Do Handguns Inside the Home.

Research, data, and experience show that possemsibrcarrying of handguns
outside the home pose different dangers than tbapside the home. The same factors
that make handguns the weapon of choice for defehsge home also make them the
weapon of choice for criminals outside the homeheill small size, light weight, and
ready concealability make them ideal for criminalso use the element of surprise in
their criminal activities. Ex. 5, Bealefeld Decf] §, 9; Ex. 6, Sheridan Decl. 1 6-9; Ex.
7, Johnson Decl. 11 4-8f. FRANKLIN E.ZIMRING, CRIME ISNOT THE PROBLEM: LETHAL
VIOLENCE IN AMERICA 200 (1997) (determining that because handgunsuaiguely
useful for criminal acts, indications are that @ase in handgun violence does not result
in corresponding increase in long gun violence)ibtane W. Zawitz,Guns Used in
Crime, U.S.DEP T OFJUSTICE, BUREAU OFJUSTICE STATISTICS 1 (1995).

Handguns in the possession of potential victimsrohe are also less likely to be
effective in stopping crime outside the home than Because the element of surprise is
often greater in a violent altercation outside lilbene or busines®(g, no ability to hear
a window in another room of one’s home being shaditeno ability to see an assailant

approaching one’s business via closed circuit telew), a potential victim has less of an
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opportunity to make use of a handgun for self-dedeoutside the home. Ex. 5,
Bealefeld Decl. 1 12; Ex. 6, Sheridan Decl. 1 1B7&Ex. 7, Johnson Decl. 11 13-14.

Worse, when handguns are in the possession of t@itgittims of crime, their
decision to use them in a public setting may abtuatrease the risk of serious injury or
death to themselves or others. Unlike law enforergnofficers, civilians typically are
not trained to develop proper responses to potbnti@olent confrontations. Ex. 6,
Sheridan Decl. § 14; Ex. 7, Johnson Decl. | 12ss&ssion of a handgun during a
confrontation in a public setting may lead a canlito harm others, through either
impulsive or inadvertent use of the handgun. ExBé&alefeld Decl. 1 13-14; Ex. 7,
Johnson Decl. 11 19 & 21. This problem is compednahen alcohol or narcotics fuel
the confrontation. Ex. 6, Sheridan Decl. I 13; Exlohnson Decl. § 19.

Assailants are more likely to be able to wrest lgamd away from potential
victims who do not have sufficient time or trainibg use the handgun effectively for
self-defense. Ex. 5, Bealefeld Decl. § 12; ExSBeridan Decl. 11 16 & 20; Ex. 7,
Johnson Decl. § 11. This significantly heightems threat to the victim and puts more
handguns in the hands of criminals. Even polideefs, who receive extensive training
in handgun use and safety, have difficulty retajnocontrol of their handguns when
surprised by assailants. Ex. 5, Bealefeld Decl2;fEx. 6, Sheridan Decl.,  11-13, and
Ex. 7, Johnson Decl., § 13. Nearly a quarter ofrylad law enforcement officers
known to have been killed by a handgun were kiWatth their own service weapon after
a suspect wrested it away from them. ODMP, “Fall@fficers in Maryland,”

http://www.odmp.org/browse.php?abbr=MD&state=Mangla(last visited March 21,
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2011). In response to this problem, the Baltim@otice Department has recently spent
over $1 million to train its officers to avoid hag their service weapons wrested away
from them during an altercation. Bealefeld Decl?] Untrained, armed civilians are
far more vulnerable to such an attack. Indeed,etierience of the law enforcement
community shows that these civilians may becomgetar of attackbecausethey are
known to carry handguns. Ex. 5, Bealefeld Ded1y Ex. 6, Sheridan Dec. | 16, 18;
Ex. 7, Johnson Decl. | 15.

Additionally, the presence of civilians with hanagucan interfere with the
effectiveness of law enforcement efforts. When éforcement officers are engaged in
confrontations with criminals, the presence of laws with handguns can, at a
minimum, divert the officers’ attention, forcingetim to determine whether the civilian is
a threat, and, at worst, can lead to the lossrajaant life. Ex. 5, Bealefeld Decl. 1 14-
15 ; Ex. 7, Johnson Decl. 1 17-18. For all oéheeasons, the same weapon that may
be best suited for home defense, the handgunsastlaé weapon that is most dangerous,
deadly, and prone to use in criminal activitiessalg of the home.

ARGUMENT

In its landmark decisions inleller and McDonald the United States Supreme
Court held: (1) irHeller, that the Second Amendment codified an individigdit of law-
abiding, responsible citizens to keep and bear wemgor self-defense in the home,
unconnected to service in the militia; and (2MaoDonald that that Second Amendment
right applies not only to the federal governmentt llso to states. The statutes
challenged in botHeller and McDonald were complete bans on the possession of

16
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handguns, including in the home. In both casesSipreme Court ruled that these bans
violated the Second Amendment. Also in both cabesyever, the Court provided
assurances that its decisions were limited, ant “fiemsonable firearms regulations”
would survive. The Court even provided a list ategories of firearms regulations it
deemed “presumptively lawful,” and indicated apm@iowf decisions upholding bans on
the carry of concealed weapons. The Supreme @egtined in either case to establish
the standards by which challenges to laws fallintside of these categories should be
judged.

In the wake ofHeller andMcDonald there has been a flurry of activity in lower
courts challenging a variety of federal and state ws. Two significant trends have
emerged. First, as foreshadowedHaller,® lower courts have uniformly upheld the
validity of challenged gun regulations other théasaute prohibitions against possession
of handguns in the home. Second, the vast majofigourts have adjudicated Second
Amendment challenges to regulations not fallinghwitthe “presumptively lawful”
categories identified iRleller by applying a standard of review greater tharoreti basis
but less than strict scrutiny, usually either aa%enable regulation” standard or an
“intermediate scrutiny” standard.

Maryland’s Permit Statute withstands Second Amemdrserutiny. The Permit

Statute: does not regulate any firearm possessitiminvithe home; provides individuals

6 The majority stated that “it should not be thougtat” cases decided prior tdeller
upholding gun regulations “would necessarily haveme out differently” under the
interpretation of the Second Amendment adoptededlter. 554 U.S. at 624 n.24.
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who have a good and substantial reason to weacamg a handgun in public a right to
obtain a permit to do so; and does not restrictpiliglic carry of non-handgun firearms.
Thus, the Permit Statute does not fall within tbepe of Second Amendment protection,
and even if it did, it is outside the “core” of tharotection. As a result, Maryland’'s
Permit Statute is subject, at most, to intermedsatetiny, which asks whether there is a
reasonable fit between the challenged regulati@ehaasubstantial government objective.
Maryland’'s law passes this test because it is desigto address the compelling
governmental interest in public safety in a wayttdees not burden in any way an
individual’s right to have a handgun in his homel afso expressly provides for permits

to wear and carry a handgun in public for thoséaitlemonstrated need to do so.

l. THE SECOND AMENDMENT GUARANTEES AN INDIVIDUAL RIGHT FOR LAw-
ABIDING CITIZENS TO KEEP AND BEAR ARMS FOR SELF-DEFENSE IN THE
HOME, SUBJECT TO EXCEPTIONS.

The Second Amendment provides: “A well regulateditij being necessary to
the security of a free State, the right of the pedp keep and bear Arms, shall not be
infringed.” In Heller, the Supreme Court overturned a Washington, Da@:. that
constituted a “complete prohibition” on the usehaihdguns in the home. 554 U.S. at
629. The Court focused on the D.C. law’s prohilmiton having a handgun in the home,
“where the need for defense of self, family, andperty is most acute,” noting that few
firearms laws in history have come close to thetrigiss absolute prohibitionid., and

held that the Second Amendment “surely elevatevealadl other interests the right of

law-abiding, responsible citizens to use arms femise of hearth and homed at 635.

18



Case 1:10-cv-02068-JFM Document 26  Filed 03/22/11 Page 29 of 60

Although the Court left many other issues regarding scope of the Second
Amendment for “future evaluationjd., it noted with approval that commentators and
courts have “routinely explained that the right wag a right to keep and carry any
weapon whatsoever in any manner whatsoever analiiatever purpose,id. at 626.
The Court identified five types of regulations thetd met, or “presumptively” would
meet, its approval. First, the Court noted thatagority of 19th-century courts upheld
the constitutionality of bans on the carry of caaled weaponsld. at 626. Indeed, the
Supreme Court itself, in a ruling not disturbedHsfler or McDonald stated in 1897 that
“the right of the people to keep and bear armsic{art2) is not infringed by laws
prohibiting the carrying of concealed arm&Xbbertson v. Baldwirl65 U.S. 275, 281-82
(1897).

The Court also identified as “presumptively lawfafulatory measures”: (i) bans
on “the possession of firearms by felons and thataiky ill”; (ii) bans on “the carrying
of firearms in sensitive places such as schoolsgarérnment buildings”; and (iii) “laws
imposing conditions and qualifications on the conmuia sale of arms.” Heller, 554
U.S. at 626-27 & n.26. The Court made clear thasé¢ were only “examples; our list
does not purport to be exhaustived. at n.26.

Finally, the Court stated that the right was lirdite weapons “in common use at
the [current] time,” which it found supported byhsstorical tradition of prohibiting the

carry of “dangerous and unusual weaponsl.’at 627 (internal quotations omitted). The
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Court did not explain how it identified these speci‘examples,” or its rationale in
establishing them as presumptively lawful.

One of the questions left open keller was the extent, if any, to which its new
interpretation of the Second Amendment would beliegpo the states. The Court
answered that question iMcDonald finding that the Second Amendment is “fully
applicable to the States.” 130 S.Ct. at 3026.hélghMcDonalddid not further clarify
the substantive scope of the Second Amendment, iglgpeatedHeller's “assurances”
that the Second Amendment is not absolute, inctudiestating Hellers list of
presumptively lawful regulatory measures, and afyrebat “state and local
experimentation with reasonable firearms regulatrath continue under the Second
Amendment.”Id. at 3047 (internal citation omitted).

More recently, inChester 628 F.3d 673, the Fourth Circuit addressed a 18kco
Amendment challenge by a man found in possessi@tfiofarm in his home in violation
of a federal law prohibiting possession of a firraanywhere and at any time, by an
individual convicted of a misdemeanor crime of gimde. In analyzing that statute,
which did not fit within any of the Supreme Courtategories of “presumptively lawful”

regulations, the Fourth Circuit adopted a two-pexhgapproach in which the first

’ Notably, many of these examples of presumptivalyfilil regulations first emerged only after
the passage of the Second Amendment. For exammgdijrst prohibition on concealed carry
was not enacted until 181BJcDonald Historians Br. at 8-9; prohibitions on the posgas®f
firearms by felons were not commonplace until tBéhZentury, Lawrence Rosenthal & Joyce
Lee Malcolm, McDonald v. Chicag®Which Standard of Scrutiny Should Apply to Gun-@adnt
Laws? 105 Nw. U. L. Rev. CoLLoQuy 85, 92 (2010); and Congress did not ban the mignlal
from possessing guns until 1968&eUnited States v. Yance§21 F.3d 681, 683 (7th Cir. 2010).
Thus, the justification for these exceptions mussea from grounds other than merely
recognizing exceptions that existed at the timeathendment was enacted.
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guestion is “whether the challenged law imposesiradn on conduct falling within the
scope of the Second Amendment’'s guarantee.” 638 &t 680 (internal quotations
omitted). If not, the challenged law is valid; g6, the second prong is to apply “an
appropriate form of means-end scrutinyd.

In determining the appropriate level of scrutirhg Fourth Circuit found guidance
in the Third Circuit's decision irJnited States v. Marzzarell&14 F.3d 85 (3d Cir.
2010) and in the Seventh Circuit's already-vacgiadel decision ifJnited States v.
Skoien 587 F.3d 803 (7th Cir. 200Qacated 614 F.3d 638 (7th Cir. 2010¢r{ bang.
Based on those decisions, and its interpretationef@rences in the Supreme Court’s
decisions inHeller andMcDonaldto “core’ Second Amendment conduct” and to First
Amendment doctrine, th€hestercourt looked to First Amendment doctrine “as adgui
in developing a standard of review for the SecomdeAdment.” 628 F.3d at 682. On
that basis, the Fourth Circuit held that the “legélscrutiny we apply depends on the
nature of the conduct being regulated and the eetgrevhich the challenged law burdens
the right.” 1d. The court then concluded that the defendant'snckhat the Second
Amendment entitled him to possess a firearm inhbwme “is not within the core right
identified inHeller—the right of daw-abiding, responsibleitizen to possess and carry a
weapon for self-defense—by virtue of [his] criminaistory as a domestic violence
misdemeanant.” Id. at 682-83 (emphasis in original). As a result,h&ld that
intermediate scrutiny applied to the challengedusta requiring that “the government

must demonstrate . . . that there is a ‘reasoni@bleetween the challenged regulation
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and a ‘substantial’ government objectiveld. at 683. The court remanded the case to
allow the government to make this demonstrationtaradlow Chester to respondt.

In Williams, 417 Md. 479, decided one week af@rester the Maryland Court of
Appeals addressed the constitutionality of Marylammohibition—subject to nhumerous
exceptions identified above—on the wearing, cagyiar transporting of a handgun
without a permit outside of one’s home. After amdepth discussion dfleller and
McDonald the Court of Appeals concluded that the righbggized by those cases was
the right to keep and bear handguns in one’s home:

Heller andMcDonaldemphasize that the Second Amendment is applicable

to statutory prohibitions against home possesdiom,dicta inMcDonald

that “the Second Amendment protects a personal tgtkeep and bear

arms for lawful purposes, most notably for selfashefe within the home,”

notwithstanding. --- U.S. at ----, 130 S.Ct. at 30477 L.Ed.2d at 922.

Although Williams attempts to find succor in thigctd, it is clear that

prohibition of firearms in the home was the gravanwd the certiorari

guestions in botkeller andMcDonaldand their answers.
Id. at 496. As a result, the Maryland Court of Appdatld that the challenged statute,

which did not prohibit the wear and carry of hanagin one’s home without a permit,

was outside the scope of, and so did not violate Second Amendmenid.

Il.  MARYLAND'S HANDGUN WEAR AND CARRY PERMIT STATUTE IS
CONSTITUTIONAL .

A. As Applied to the Concealed Carry of Handguns, Mryland’s
Handgun Wear and Carry Permit Statute Is Constitutional.

As applied to concealed carry, Maryland’s statata nharrower regulation than the
complete bans on concealed carry of which the Sug@r€ourt has previously expressed

approval. SeeHeller, 554 U.S. at 626Robertson 165 U.S. at 281-82see alsoPIs’
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Memo. (Paper No. 21) at 12 (stating that the légadf bans on concealed carry is
“presumptive”). For one, Maryland’s Permit Statusenot a complete ban. In fact,
Maryland’s Permit Statute is considerably narroama far less burdensome than a ban in
that it only applies to handguns and, even as tdmans, allows for the issuance of
permits to people with a good and substantial reésevear and carry them in public.

Moreover, even if regulation of concealed carry {downly be deemed
“presumptively lawful,” the plaintiffs have not madany effort to overcome this
presumption. Cf. United States v. Barton-- F.3d ----, 2011 WL 753859, *2 (3rd Cir.
March 4, 2011) (finding the “presumptively lawfuéinguage irHeller not to be dicta and
therefore holding that the federal felon gun disession statute is constitutional; “the
Supreme Court’s discussion iHeller of the categorical exceptions to the Second
Amendment was not abstract and hypothetical; it agsome-determinative. As such,
we are bound by it.”). The plaintiffs cannot mdéleat burden, and the defendants are
entitled to summary judgment to the extent theustategulates concealed carry. The
remainder of this Argument section applies to tlenit Statute’s regulation of both
concealed and open carry.

B. Maryland’s Handgun Wear and Carry Permit Statute Falls
Outside the Scope of the Second Amendment.

The first prong of the&Chestertest asks whether the challenged statute imposes a

burden on conduct falling within the scope of tee@d Amendment.
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1. Other Courts Have Overwhelmingly Concluded that
Statutes Regulating Handgun Possession Only Outsiad¥
the Home Do Not Fall Within the Scope of the Second
Amendment Right.

The Maryland Court of Appeals has already addregsedisely this question in
the context of the related provision of Marylandieminal law, finding that the statute
fell outside the scope of the Second Amendmentusecé did not regulate in any way
the possession, wearing, or carrying of a handguha home.Williams 417 Md. at 496.
Because the Permit Statute, like its companionioahstatute, does not burden in any
way the wear and carry of handguns within the haime,same reasoning employed by
the Court of Appeals ifWilliams and by other courts around the coufitrgpplies
equally in this case. In fact, the defendantsnateaware of a single state or federal court

decision rendered aftételler that has found a right to carry a handgun outidehome

to be within the scope of Second Amendment rigitegnized irHeller.

8 See, e.g.Minotti v. Whitehead584 F. Supp. 2d 750, 760 n.12 (D. Md. 2008) (itigant's
reliance onHeller “is weak at best because the firearm was in [tés] while the focus of the
decision inHeller was on the inherent right of self-defense certrdhe Second Amendment in
the context of the defense of one’s homéJpited States v. Harif26 F.Supp. 2d 56, 60 (D.
Mass. 2010);United States v. Masciandar6é48 F.Supp. 2d 779, 789-93 (E.D. Va. 2009);
Gonzalez v. Village of West Milwaukeé®10 WL 1904977, *4 (E.D. Wisc., May 11, 2010)
(“The Supreme Court has never held that the Seédanendment protects the carrying of guns
outside the home.”People v. Aguilar---N.E.2d.----, 2011 WL 693241 *10 (lll. App. 1ifd.,
Feb. 23, 2011) (“No reported cases have held leer or McDonald preclude states from
prohibiting the possession of handguns outsideneftome”);People v. Dawsqno34 N.E.2d
598, 605-06 (lll. App. 2010)State v. Knight218 P.3d 1177, 1189 (Kan. Ct. App. 2009) (“The
Supreme Court’s decision turned solely on the isgueandgun possession in the homelijtle

v. United State€989 A.2d 1096, 1101 (D.C. 201®eople v. Flores36 Cal.Rptr.3d 804, 806-09
(Cal. Ct. App. 2008).
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2. Statutes and Case Law Contemporaneous With Paggaof
the Second and Fourteenth Amendments Indicate thahe
Maryland Permit Statute Falls Outside the Scope othe
Fourteenth Amendment.

The conclusions of these courts are consistent thighhistorical record, which
shows that statutes in effect contemporaneous whéh passage of the Second
Amendment and the Fourteenth Amendment regulatiegight to bear arms, including
complete bans on the carry, either open or condeafecertain easily-concealable arms,
have long been upheld against constitutional chg#e’ SeeSaul Cornell & Nathan
DeDino, A Well Regulated Right: The Early American Origiois Gun Control 73
FORDHAM L. Rev. 487, 505 (2004) (gun laws adopted in the Founding and early
Republic provide extensive evidence of “robust tagon”).

Limitations on the right codified in the Second Amenent were carried down
with the English laws from which the right origiedt For example, the English Bill of

Rights, which the Supreme Court found to have biéenpredecessor to the Second

Amendment, expressly limited the right to arms itghle to their condition and as

® Heller established that the Second Amendmastapplied to the federal governmeistto be
interpreted as the Supreme Court majority belietvesms understood when it was adopted. It is
not entirely clear whether the relevant timefraroe ihterpreting the Second Amendmexg
applied to the statess the understanding of the right in 1791 or, lnseait only applies to the
states as a result of its incorporation throughRbarteenth Amendment, its understanding in
1868. See, e.g.Eugene VolokhImplementing the Right to Keep and Bear Arms fdf- Se
Defense: An Analytical Framework and a Researchndge56 UCLA L. Rev. 1443,1524
(2009)(*And if the Second Amendment is incorporated Wia Fourteenth Amendment, its scope
as against the states might well be properly ddfwéh an eye towards how the right to bear
arms was understood in 1868, when the concealey-&ception was apparently firmly
established.”). Given the Supreme Court's disams2f the understanding of the Second
Amendment throughout the 19th centuryHaller, 554 U.S. at 605-619, it is clearly appropriate
to consider this evidence, with the question being of weight, not relevance.
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allowed by law.” Heller, 554 U.S. at 592-93 (quoting the English Bill ajRs). The
Statute of Northampton, first enacted in England. 328, made it unlawful “to go nor
ride armed by Night nor by Day in Fairs, Marketsr m the Presence of the Justices or
other Ministers nor in no Part elsewhere.” PatidckCharlesScribble ScrabbleThe
Second Amendment, and Historical Guideposts: AtSReply to Lawrence Rosenthal
and Joyce Lee MalcolmlO5 Nv. U. L. Rev. 227, 237-38 (2011). Versions of this
statute, prohibiting the carrying of arms in pubdiceas, continued to be in force in
Massachusetts, North Carolina, and Virginia attthree of the adoption of the Second
Amendment.ld. at 238.

Prohibitions on the wear and carry of certain @dassf weapons, especially but
not only those that were easily concealed, becaopmenmn in the 19th century, first
emerging in the 1820s and 1830s. Brief of ThiropFProfessional Historians and Legal
Historians asAmici Curiaein Support of RespondentsM¢tDonald Historians’ Brief”),
2010 WL 59028, at 8-9. By the end of the 19th gentthe constitutionality of bans on
concealed carry “had become pretty broadly accept¥dlokh, 56 U.C.L.A. L. Rev. at
1516.

Although a number of these laws were limited inpdo bans on concealed
carry, several states banned both the open andealmutc carry of entire classes of
weapons. McDonald Historians’ Br. at 9-10; 16-17 (at least four statbanned “the

possession of all non-military handguns”™). Manytlése laws were challenged, and
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upheld, under the federal and state constitutidds.at 18-19'° For example, in 1871,
the Tennessee Supreme Court upheld the constiglitypef a complete ban on carrying
a “belt or pocket pistol,” including in the homehie rejecting a similar ban on carrying
revolversbecause it applied in the homeéndrews v. Stafe50 Tenn. 165, 1871 WL
3579, *11 (1871)! Indeed, a majority of states that enacted newvstitations in the
years immediately following the end of the Civil YWanacted right-to-bear arms
provisions that expressly authorized legislativgutation. McDonald Historians’ Br. at
13-14.

In sum, a review of historical sources indicatest,thboth preceding and
contemporaneous with the adoption of both the S®a@md Fourteenth Amendments,

there were laws restricting the public carrying adrtain weapons, including the

19 For example, in 1876, the Arkansas Supreme Capireld the constitutionality of an act
criminalizing “carrying a pistol as a weaponFife v. State31 Ark. 455 (1876). Similarly, in
1891, the West Virginia Supreme Court upheld thestitutionality of an act prohibiting the
carrying of a revolver or pistol outside of the han$tate v. Workmari4 S.E. 9 (W. Va. 1891).
In English v. State35 Tex. 473 (1871), decided just three years aitissage of the Fourteenth
Amendment, the Texas Supreme Court upheld an gatatng and, in certain cases, prohibiting
carrying of pistols and other “deadly weapon®ut seeNunn v. Statel Ga. 243, 251 (1846)
(finding it impermissible to ban both concealed apen carry)State v. Reidl Ala. 612, 616-
17 (1840) (same), argtate v.Chandler 5 La. Ann. 489, 490 (1850) (same). THeller Court
cited Nunn and Chandlerfor the proposition that concealed carry bans lbeeh upheld. 554
U.S. at 626. The Court did not suggest that ieedrithat open carry bans would be unlawful.

X The Plaintiffs rely on, but misread\ndrews SeePls’ Memo. at 11. The problem the
Andrewscourt identified with the constitutionality of trearry ban as to revolvers was not its
application to carry in public, but rather to catapout his own home, or on his own premises,”
or traveling to a repair shop, or shooting a ratng in the street. 1871 WL 3579, at *11. As a
result, although the legislature could not compyeii@n possession of the weapon, the court held
that it should be free to enact a regulation agditne carrying of this weapon publicly, or
abroad, in such a manner as may be deemed mostigeado the public peace, and the
protection and safety of the community from lawlesdence.” Id.
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predecessors of modern handguns. As a resulty tineléirst prong of th&€hestertest,
Maryland’s Permit Statute, which only regulates tlaerying of handguns outside of an
individual’'s home and business, does not fall withhe scope of the Second
Amendment, and thus the defendants are entitledrtomary judgment.
C. Even If the Conduct at Issue Were Deemed to FaWithin the

Scope of the Second Amendment, the Appropriate Stdard of

Scrutiny Is Reasonable Regulation or, at Most, Intenediate

Scrutiny.

Even if this Court were to find that a statute lagong the wear and carry of
handguns outside of a person’s home or businesisputia demonstrated need for self-
defense, falls within the scope of the Second Amesrd, Maryland’'s Permit Statute
would survive any applicable standard of means-secritiny. The first step in the

second prong of th€Ehesteranalysis is determining what that standard shbald

1. The Permit Statute Should Be Upheld So Long ast |
Constitutes a “Reasonable Regulation.”

The Fourth Circuit has not specifically addresskd &ppropriate standard of
review to apply to a regulation on carrying handgimpublic. Although the defendants
acknowledge that this Court is bound by the FoQiticuit's decision inChesterto view
First Amendment doctrine as a “guide” in determgnihe appropriate standard of review
for a Second Amendment challenge, they do not apeehe First Amendment provides
an appropriate guide for all Second Amendment deeguestions.See628 F.3d at 687-
92 (Davis, J., concurring). A more appropriatendtad to apply to the unique aspects of
the Second Amendment, particularly given the aitiintrinsic differences between the
nature and dangers of speech compared to the udeeafms, is the “reasonable
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regulation” standard that has been adopted by dlsemajority of state courts, usually in
the context of constitutional challenges underrtiogin state analogues to the Second
Amendment. SeeAdam Winkler, Scrutinizing the Second Amendmel@5 McH. L.
REv. 683, 686-87 n.12 (2007). Under this standardiclwvlis more demanding than
rational basis review, a government’s ability tgukate the right to bear arms under its
police power is constitutional if the exercise lodtt power is reasonablé&ee, e.g.State

v. Comeau448 N.W.2d 595, 599 (Neb. 1989).

Although the defendants expressly preserve for lgipereview their contention
that “reasonable regulation” is the appropriatendéad by which to judge Second
Amendment challenges, the remainder of this broelu$es on the standard of review
analysis employed by the majority@hester

2. If the Permit Statute Is Not Subject to the “Reaonable
Regulation” Standard of Review, It Is Subject to
Intermediate Scrutiny.

Under Chestey the first step in determining the appropriatendtad of review is
determining whether the conduct at issue falls witkhe “core” of the Second
Amendment right. For three independent reasomscdimduct at issue in this case does
not. First, theHeller court located the core Second Amendment righthe homgand
the conduct at issue here fatistside of the homeHeller 554 U.S. at 635see also
United States v. Tooley17 F. Supp. 2d 580, 596 (S.D. W. Va. 2010) (kefing that

possession of a firearm outside of the home isideitef “the ‘core’ of the Second

Amendment right as defined Ibieller’); discussion above at 23-24.
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Second, Maryland’s law does not impose a complate dn the public wearing
and carrying of handguns, but rather provides ahaa@ism by which any law-abiding,
responsible individual with a legitimate, demonsleaneed can obtain a permit to wear
and carry a handgun. Woollard’s own experienadesguctive. Even though Woollard
was never threatened outside of his home, whereabealways been permitted to wear
and carry any type of firearm he is legally peredtto own, and even though he, not
Abbott, increased the level of danger in the ent&ruby introducing a firearm, he was
nevertheless granted a handgun carry permit dféeintident, and was granted a renewal
of that permit three years later. Woollard wasyaténied a second renewal of his permit
when, in the more than six years after the originaident, there had been no threats of
any kind against him and no incidents suggestirygdamger to him or his family.

Third, the law does not regulate the wearing amdyoay of all firearms in public,
but is limited only to handguns. Even individuadso lack a good and substantial reason
to obtain a permit to wear and carry a handgun hlaweoption of wearing and carrying
other types of firearms in public. Although thepBame Court held that the option to
have firearms other than handguns was not suftiteesustain a ban on handgunghe
home Heller, 554 U.S. at 629, the character of—and dangerepted by—handguns is
different inside and outside of the homeSeediscussion above at 14-16. “Unlike
possession of a gun for protection within a restéercarrying a concealed firearm
presents a recognized threat to public order,” skp“persons other than the offender”
to possible “physical harm."People v. Yarbroughl69 Cal. App. 4th 303, 314 (2008)
(internal citations omitted).
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For all of these independent reasons, the conduathich the plaintiffs wish to
engage does not fall within the “core” right praggtby the Second AmendmeéntAs a
result, Chester dictates that the Court apply a level of scruting greater than
intermediate scrutiny®  Indeed, federal courts adjudicating Second Amesrdm
challenges in the wake éfeller have almost uniformly employed intermediate sonuti
See, e.qg.Skoien 614 F.3d at 641-42¥larzzarella 614 F.3d at 97Peruta 2010 WL

5137137, at *8;Heller I, 698 F. Supp.2d at 18nited States v. Walke2010 WL

12 Indeed, the conduct at issue here in many ways faither and more clearly outside the
“core” Second Amendment right than the conductssué inChester which involved an
absolute and permanent prohibition against a dapsople — domestic violence misdemeanants
— possessing a firearm anywhere, at any time, anarfy reason.

13 The Plaintiffs argue that the appropriate standardpply to their challenge is strict scrutiny
because “[tihe Second Amendment secures a fundamaght.” PlI's Motion at 18. As
explained above, that contention is inconsistetih Wie analysis dictated by the Fourth Circuit
in Chester Moreover, the Supreme Court’s discussiomHeiller is itself inconsistent with the
application of strict scrutiny to Second Amendmehéllenges. SeeHeller, 554 U.S. at 688
(Breyer, J., concurring) (“the majority implicithand appropriately, rejects [the Respondent’s
proposal to adopt a strict scrutiny standard ofesl/ by broadly approving a set of laws . . .
whose constitutionality under a strict scrutinynstard would be far from clear.”). Although the
majority opinion criticized other aspects of JustiBreyer's dissent, it did not reject his
conclusion that the majority had implicitly rejedtéhe application of strict scrutinySee also,
e.g, Skoien 614 F.3d at 651 n.12 (noting that strict scrutvguld be “difficult to reconcile with
Heller's reference to presumptively lawful firearms regidns”); Heller v. District of Columbia
698 F. Supp.2d 179, 187 (D. D.C. 201Hgller II) (citing cases and commentators). Moreover,
contrary to the plaintiffs’ arguments, all “fundamtal” rights are not subject to strict scrutiny
review. See, e.g.Chester 628 F.3d at 682 (“We do not apply strict scrutimgenever a law
impinges upon a right specifically enumerated ia Bill of Rights.”) Indeed, not even all
challenges under First Amendment doctrine are sulde strict scrutiny. Id.; see also, e.g.
Marzzarellg 614 F.3d at 96 (noting that First Amendment amales are “susceptible to several
standards of scrutiny, depending upon the typeawof thallenged and the type of speech at
issue”);Peruta v. San Diego___ F. Supp. 2d ___, 2010 WL 5137137 at *7-*8@(SCal. Dec.
10, 2010) (concluding that challenge to Californ@cealed carry licensing statute is subject,
“[a]t most,” to intermediate scrutiny).
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1640340 (E.D. Va. 2010Wnited States v. Radencick009 WL 12648 (N.D. Ind. Jan.
20, 2009);United States v. Schultz009 WL 35225 (N.D. Ind. Jan. 5, 2009) .
Intermediate scrutiny requires the government tenfdnstrate . . . that there is a
‘reasonable fit' between the challenged regulateomd a ‘substantial’ government
objective.” 628 F.3d at 683. In addition, intedise scrutiny allows for greater
deference to legislative judgments than does stgatitiny. See, e.g.United States v.
Miller, 604 F. Supp. 2d 1162, 1172 (W.D. Tenn. 2009he Tegree of fit” between the
regulation and “the well-established goal of pramgtpublic safety need not be perfect;

it must only be substantial.Heller 1l, 698 F. Supp. 2d at 191 (citing cases).

D. Maryland’s Permit Statute Satisfies Any Applicable Standard of
Scrutiny.

1. Maryland’s Permit Statute Seeks to Promote the
Compelling Government Objective of Promoting Public
Safety by Reducing Handgun Violence.

Maryland has a substantial, indeed a compellintgr@st in promoting public
safety, which includes reducing handgun violerscserious statewide problem that has
had a particularly devastating impact on publiegaf urban centers. Ex. 5, Bealefeld
Decl. 11 4-8; Ex. 6, Sheridan Decl. 11 5-10; Exdohnson Decl. {1 4-See alsdJnited
States v. Salerno481 U.S. 739, 750, 755 (1987) (the “primary caoncef every
government” is “a concern for the safety and inddéeel lives of its citizens”; “the
Government’s general interest in preventing cringe"compelling”); Schall v. Martin

467 U.S. 253, 264 (1984) (“The ‘legitimate and ceflipg state interest’ in protecting

the community from crime cannot be doubtedKglley v. Johnsgnd25 U.S. 238, 247
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(1977); Monroe v. City of Charlottesville579 F.3d 380, 390 (4th Cir. 2009) (“The
government’s interest in protecting the citizenmpni crime is without question
compelling.”); Schleifer v. City of Charlottesvillel59 F.3d 843, 848 (4th Cir. 1998);
Peruta 2010 WL 5137137, at *8 (“The government also hasimportant interest in
reducing the number of concealed handguns in pltd@ause of their disproportionate
involvement in life-threatening crimes of violengarticularly in streets and other public
places.”);Heller Il, 698 F. Supp. 2d at 190-91.
2. Maryland’s Handgun Wear and Carry Permit Statute Is a

Reasonable Fit to the Government’'s Substantial Obgive

of Promoting Public Safety.

Intermediate scrutiny asks whether the challengaite is a reasonable fit to the
government’s substantial objective of promoting lmubafety. In this case, the “good
and substantial reason” requirement is an integeat of Maryland’s handgun laws,
including its Permit Statute, which collectively:

(1) allow, without a permitindividuals to wear and carry lawfully-owned hgods:
(@) in their homes, Md. Code Ann., Crim. Law 8§ 4@f)(6); (b) on any other
real property they own or leasd,; (c) in a business they own or leagk; and
(d) if a supervisory official, at their place of playment when authorized by the
owner or manager of the busineiss,8 4-203(b)(7);

(2) allow, without a permit individuals to transport those handguns to andfa
place of sale, repair shop, bona fide residencdsptactes of business, provided
the handgun is unloaded and carried enclase@, 4-203(b)(3);

(3) allow, without a permit individuals to transport those handguns to amanfr
military activities, target shoots, target practisport shooting event, hunting,
safety class, trapping, and dog obedience traidiagses or shows, provided the

handgun is unloaded and carried enclogkdg 4-203(b)(4); and

(4) allow individuals meeting certain criteria, incladi having a “good and
substantial reason” to wear, carry, or transpoltaadgun, to obtain a permit
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allowing them to do sadd. § 4-203(b)(2); Md. Code Ann., Public Safety, 8§ 5-
306(a)(5)(ii).

This handgun regulation regime enables Marylandnsure that individuals who
genuinely need to wear and carry handguns outsitlees home or business are able to
do so, while lessening the public safety concess®@ated with allowing individuals to
wear and carry handguns outside of the home wita@eénuine need to do s8ee, e.g.
Perutg 2010 WL 5137137 at *8 (California’s “may issuebncealed carry statute
enables the State “to effectively differentiatevin individuals who have lzona fide
need to carry a concealed handgun for self-defandendividuals who do not.”).

The Permit Statute, including its “good and subisarreason” requirement,
advances the State’s interests in promoting pudafety and reducing handgun violence
in several ways. First, it limits a source of hgumas for people inclined to engage in
criminal activities. Ex. 4, Cook Decl. {1 12-1Mlany criminals and would-be criminals,
including many juveniles, are not lawfully permdteo obtain handguns, the weapon of
choice in criminal activity. One source of handguar them is robbery or theft from
armed law-abiding citizens, including police offise Indeed, police officers are targets
of robberies and burglaries precisely because #reyknown to keep guns. EX. 5,
Bealefeld Decl. 1 11; Ex. 6, Sheridan Decl. | More law-abiding citizens known to be
carrying handguns would be an additional sourcguois for criminals.ld. 1 16-17; Ex.

5, Bealefeld Decl. § 11; Ex. 7, Johnson Decl. 1%1%. As Woollard’s own experience
demonstrates, maintaining control over one’s weagmnbe quite difficult, sufficiently

so that the Baltimore Police Department recentignsmver $1 million dollars to train
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otherwise highly-trained police officers how to a/baving their guns taken from them.
Ex. 5, Bealefeld Decl. § 12. The availability aefrms to criminals and juveniles thus
tends to be lower in states with relatively tighthgontrols. Ex. 4, Cook Decl.  12-14;
cf. Ex. 7, Johnson Decl.  16.

Moreover, providing permits to individuals who dmtnhave a good and
substantial reason to wear and carry handguns lolicpincreases the risk of permit
holders making use of the permit for criminal aityiv Although most people who
receive handgun permits in any state are undouptadl-abiding, and intend to remain
so, there are many examples of permit holders caingnicrimes. The Violence Policy
Center has identified 293 shooting deaths commiiteldolders of handgun permits since
just May 2007. NOLENCE PoLicYy CENTER, TOTAL PEOPLE KILLED BY CONCEALED
HANDGUN PERMIT HOLDERS (2011)** Thus, being “law-abiding” at the time a permit is
iIssued does not guarantee an individual will rensain See alsdaren Brock & Marty
Langley, License to Kill IV, More Guns, More Crim&/IOLENCE PoLICY CENTER 2
(2002) (reporting that Texas concealed carry lieehslders were arrested for 5,314
crimes from January 1, 1996 through August 31, 2001

Studies have demonstrated that the majority of lgewpo commit murder did not
previously have a felony conviction that would hgwevented them from obtaining a

handgun permit. Ex. 4, Cook Decl. §{ 23-27; PhlligCook, et al.Criminal Records of

% The only deaths in Maryland on this list were tesult of a shooting at Johns Hopkins
Hospital in 2010 by the holder of a permit issued/irginia, a “shall-issue” stateld. at 51. In

that case, the perpetrator had no prior criminabre, but had ready access to a handgun, and the
right to carry one in his home state, when his amggde him violently lash out at his mother’s
doctors. Id.
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Homicide OffendersJ. AM. MED. ASSN., 294(5): 598-601 (2005). Although there are
other minimum requirements that must be met toinkdehandgun carry permit, there is
reason to believe that prior felony convictionhie mmost common one. EX. 4, Cook Decl.
19 28-29. Professor Philip J. Cook has studiegtloe felony convictions of murderers
in Illinois and New York. In each case, only a ority of murderers, 43% and 33%
respectively, had prior felony convictions. EX.Chok Decl. { 24-25In light of the
fact that many of these murderers may not have pesciuded from obtaining a permit
in a “shall issue” state, at least as a resultadfifg had a prior felony conviction, the
good and substantial reason requirement providesdditional check to help ensure that
seemingly law-abiding people have a legitimate, -&bMing reason for carrying a
handgun in public.

Second, the requirement of showing a good and autisk reason, by reducing the
carrying of handguns by citizens who lack legitiema¢asons for wearing and carrying
them in public, helps prevent non-lethal confraota from turning lethal. The
prevalence of guns has been shown to increasestitd date from crimes such as assault
and robbery. Ex. 4, Cook Decl. {1 14-16deed, research shows that whether a violent
criminal will use a gun in a crime is closely lirtkéo the availability of guns and that the
use of a gun in a crime increases the probabifitgtbal results from that crimdd..

Moreover, even non-criminal activities can turrhltwhen guns are involved.
Most assaults in Baltimore arise from petty disput&x. 5, Bealefeld Decl. § 13. The
Baltimore Police Department has found the presaickandguns in such disputes to
greatly increase the likelihood of such disputesob@ng violent and deadlyld. This
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problem is not unique to Maryland. As one appelleburt has observed, the public
presence of handguns can lead to “accidents wibdd guns on public streets or the
escalation of minor public altercations into gurttlea or . . . the danger of a police
officer stopping a car with a loaded weapon onphgsenger seatPeople v. Marin 795
N.E.2d 953, 962 (lll. App. 2003). A gun holderatherwise ‘innocent’ motivations may
transform into culpable conduct because of the ssilodity of weapons as an outlet for
subsequently kindled aggressiornid.

Third, the good and substantial reason requiremeshices negative impacts on
the safety and effectiveness of police officeratzd by the proliferation of light-weight,
easily-concealable handguns in public among pewjite no legitimate need for the.
In a confrontation between police officers and amahs, an innocent citizen with a
handgun could disrupt the efforts of police offsesr even result in the deaths of
innocent bystanders. Ex. 5, Bealefeld Decl. {Y134Ex. 6, Sheridan Decl. | 15.
Moreover, an increased number of handguns wouldehipolice efforts to target illegal

handguns. Ex. 5, Bealefeld Decl. 1 14-15; EXohnson Decl. § 18.

5 A number of studies have demonstrated the beakfitpact on crime of more stringent gun
laws. See, e.g. MAYORS AGAINST ILLEGAL GuNs, Trace the Guns (2010)
(www.tracetheguns.org/report.pdtiemonstrating the impact of various types of s on the
rate of export of “crime guns”); D.W. Webster, J\&rnick, & L.M. Hepburn,Relationship
between licensing, registration, and other gun sdéavs and the source of state crime guhs
INJURY PREVENTION 1, 184 (concluding that “states with registratiand licensing systems
appear to do a better job than other states ofikgeguns initially sold within the state from
being recovered in crimes”).
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For all of these reasons, Maryland’s Permit Staigte reasonable fit to its
important interest in maintaining public safety amdlucing handgun violence. It is,
therefore, constitutional, and the defendants atiled to summary judgment.

3. Maryland’s Handgun Permitting Process Is Not
Arbitrary, Nor Does it Permit “Unbridled Discretion .”

The plaintiffs assert that Maryland’s Permit Statallows government officials to
“arbitrarily determine” whether citizens may exseitheir Second Amendment rights,
and leaves that question to “the government’s witdmti discretion.” See, e.g.PIs’ Br. at
12. These assertions are false. In fact, the ipgmocess involves formal procedures,
entails the application of well-developed standamad criteria, and affords all applicants
an entitlement to administrative as well as judiotiew in Maryland’s appellate courts,
which have interpreted and refined the legal stadgltp be appliedSeediscussion above
at 7-10. This is much more than a token reviewc@dore, as the independent Handgun
Permit Review Board has reversed, modified, or reded approximately 46% of the
permit denials appealed to it in the last 20 ye&dsat 9-10.

The plaintiffs have introduced no evidence that Wend's Permit Statute is
administered in an arbitrary manner, nor have #nsn argued, much less put forward
any evidence, that any individual who qualifies @nthe criteria used by the State to
review applications has been denied a permit. Chart should reject the plaintiffs’

wholly conclusory and unsupported assertions afrariness in the permit process.
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E. Even if Maryland’'s Handgun Wear and Carry Permit Statute
Were Subject to Strict Scrutiny, the Statute Is Narowly
Tailored to the Government's Compelling Interest in
Maintaining Public Safety.

Even if Maryland’s Permit Statute were subject tdcs scrutiny, it is still
constitutional. Under strict scrutiny, the goveanmhbears the burden of demonstrating
that the challenged law “furthers a compelling ieg¢ and is narrowly tailored to achieve
that interest.” Citizens United v. FECL30 S.Ct. 876, 898 (2010) (citation omitted). As
previously discussed, it is beyond serious dispheg the government’s interest in
maintaining public safety is a compelling interedflaryland’s Permit Statute is also
narrowly tailored because, as already discussed, galculated to advance the State’s
interest in promoting public safety while minimiginthe burden on the Second
Amendment right. Moreover, there are no lessististe alternatives that would achieve
the same purpose of reducing the handguns availablese in criminal activity while
also preserving the ability of otherwise-qualifiedividuals who have a legitimate need
to wear and carry handguns in public to do so.

The plaintiffs claim that Maryland’s Permit Statigenot narrowly tailored for two
reasons. First, they claim, the defendants caprestict when crime will occur, and so
the permit scheme does not actually provide thiet tig wear and carry handguns to the
people who need them. PIs’ Br. at 19. This argunamounts to a claim that it is
impossible to determine effectively who might beindé&fom carrying a gun, so any

scheme that attempts to do so of necessity carenoblrowly tailored. As a result, the

plaintiffs posits that the only constitutionallyrp@ssible conclusion a state may reach is
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that the benefits of broadly allowing persons tayc#éoaded handguns on public streets
and sidewalks, in cars, parks and stores, outwelghsisks of such a policy. The State,
however, has identified a critical problem of hamagviolence that has a devastating
impact on the residents of the State. One sigmificsource of that problem is a
proliferation of handguns, legal and illegal, iretbtreets. The State has attempted to
craft a solution that, to the maximum extent pdssipermits people with a legitimate
need to wear and carry a handgun in the streetbtotso, while still minimizing the
proliferation of handguns among those who do neeledemonstrated need for them.

Although the plaintiffs are correct that the Stasnot predict precisely when
crime will occur, the State has identified groupsmalividuals who are at greater risk
than others of being the victims of crime or whedéandguns for their employment. It
is not possible to more narrowly tailor the statwtthout adversely impacting the State’s
compelling interest in public safety. Moreover thmited discretion given to the State’s
Handgun Permit Unit allows it to ensure that anvitiial with a genuine need to carry a
handgun can receive a permit even if she or he doeéit into any particular, pre-set
category.

Second, the plaintiffs claim that the fact that esttstates have more lenient
permitting regimes—or no permitting regimes atimlsome cases—shows that there are
less restrictive alternatives available to achislayland’s compelling interest. PIs’ Br.
at 20-21. This argument is a non sequitur. Tloe ttaat other states have more lenient
regimes says absolutely nothing about whether thegenes actually accomplish their
particular purposes or, more importantly, the psgso of Maryland, which, as a
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sovereign state, ordinarily has the right to depels own policies and to address its own
problems in the manner chosen by its citizens’tetbecepresentatives. Maryland law
enforcement officials have concluded, based orr trest experience, that the “good and
substantial reason” requirement assists them iin #fforts to control handgun violence
as that problem presents itself in Maryland and #&anore lenient regime would not
provide the same assistancgee generall{ex. 5, Bealefeld Decl.; Ex. 6, Sheridan Decl.;
Ex. 7, Johnson Decl. The Maryland legislature dgreed. That some, but by no means
all, other states may disagree is of no relevarideither the Constitution nor the public
policy of Maryland is dictated by political choicesde by other states.

Moreover, as recently as the beginning of 1987#gtheere only eight “shall issue”
states. Harry L. WilsorConcealed Weapons Lays GUNS IN AMERICAN SOCIETY 136,
136 (Gregg Lee Carter ed., 2002). The fact thatagonty of states now have “shall
issue” permit regimes is an achievement of an ersggpolitical movement. The
interpretation of constitutional provisions, howevehould not depend on the way the
political wind is blowing'® The plaintiffs should not be permitted to use fageral
courts to convert their political gains in otheatss into a new constitutional floor
applicable to states, like Maryland, that have nmditferent legislative choices. To do so
would eliminate the ability to “experiment” so impant in our federal system of

government.Cf. McDonald 130 S.Ct. at 3046.

8 To say that the enactment of “shall-issue” regimeas “political” is not to cast aspersions on
them. To the contrary, the adoption of particgan rights regulations, so long as they comply
with the framework established by the Supreme Castduld and must be legislative decisions.
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Maryland’s handgun carry permit regime is narrowdylored to its compelling
interest in maintaining public safety. It is limit to handguns, the primary category of
arms involved in violent criminal activity, to aeautside of an individual's home and
business, and it includes exceptions for the caieg®f people most likely to have a
need to wear and carry a handgun. Therefore, Miady$ Permit Statute also satisfies
strict scrutiny.

V. THE PRIOR RESTRAINT DOCTRINE DOESNOT APPLY TO SECOND
AMENDMENT CHALLENGES.

Attempting to carry the First Amendment analogy miarther than any court has
been willing to venture, the plaintiffs make theventive argument that Maryland’s
Permit Statute amounts to an impermissible pristragnt on the right to keep and bear
arms. PIs’ Br. at 16. This argument is withoutitneAs an initial matter, the plaintiffs’
prior restraint argument is based entirely on tbatention that Maryland’s handgun
permit application process entrusts “unbridled digon” in the State as to the award of
permits. PIs’ Memo. at 14. As discussed abowa,ithsimply not true.

More fundamentally, the prior restraint doctrinelimited to restraints on First
Amendment rights. “The term prior restraint is dige describe administrative and
judicial orders forbidding certain communicationem issued in advance of the time
that such communications are to occuAfexander v. United StateS09 U.S. 544, 550
(1993) (internal quotations, citation, and altemas omitted);see De Jonge v. State of
Oregon 299 U.S. 353, 364 (1937) (observing that thegletsiare at the heart of “[t]he

very idea of a government, republican in form™u@ging United States v. Cruikshank
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92 U.S. 542, 552 (1876)). Indeed, the First Ameawinwas created in large part to
combat prior restraints on speecBee Thomas v. Chicago Park Di&34 U.S. 316, 320
(2002);Carroll v. President and Com’rs of Princess An83 U.S. 175, 181 n.5 (1968)
(quoting Lovell v. City of Griffin 303 U.S. 444, at 451-52 (1938Near v. State of
Minnesota ex rel. Olsgn283 U.S. 697, 713 (1931) (“it has been generaflynot
universally, considered that it is the chief pugo$the [First Amendment’s] guaranty to
prevent previous restraints upon publication.”).

The application of the prior restraint doctringhss tied to the particular nature of
First Amendment rights. The presumption againsvgmang potentially harmful speech
in advance is justified in part because that speédhturns out to be truly harmful, can
be effectively punished. As the Supreme Courtshaied:

[A] free society prefers to punish the few who abughts of speech after

they break the law than to throttle them and dfiecs beforehand. It is

always difficult to know in advance what an indiwad will say, and the

line between legitimate and illegitimate speechfien so finely drawn that

the risks of freewheeling censorship are formidable
Southeastern Promotions, Ltd. v. Conrat?0 U.S. 546, 559 (1975%ee Whitney v.
California, 274 U.S. 357, 377 (1927) (Brandeis, J., concgjrinThis principle works
uniquely in the First Amendment context becausanhar speech generally does not

result in bodily injury or loss of life, so the kis from preventing potentially harmful

speech are greater than the risks from allowirlg itn addition, one of our country’s

17 Where speech does appear linked with the potefaiidbodily harm, the Supreme Court has
had no trouble finding that it may cease to be quietd. See, e.g.Carroll v. President and
Com’rs of Princess Ann@93 U.S. 175, 180 (1968) (“We do not here chaketine principle that
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founding principles is that the cure for harmfuesph is more speech, not 1é8sln the
Second Amendment context, however, the risks rutménopposite direction. Harmful
exercise of one’s right to bear arms may well rieisubodily injury or loss of life, so the
risks from allowing potentially harmful exerciseeagreater than the risks from
preventing it. See Chester628 F.3d at 688 (Davis, J., concurring) (disaugshow
speech dangers cannot be compared to dangers tnowmaence).

Indeed Heller itself implicitly rejects the application of prioestraint doctrine. In
holding that many restraints on the right to beansaare presumptively lawfuHeller
approves the blanket denial of the right, in adearic entire categories of people. 554
U.S. at 626-27 & n.26. The Court held that, unlegtler was “disqualified from the
exercise of Second Amendment rights,” the DistoictColumbia was required to issue
him “a license to carry [his handgun] in the homeébb4 U.S. at 635. Implicit in the
Court’'s acknowledgment of the legitimacy of thetsys of licensing people to carry
handguns, in that case even within the home, ants iacknowledgment that the state
still had the right to first determine if Heller wéadisqualified” from exercising his

Second Amendment right, is a rejection of the priestraint doctrine’s premise that

there are special, limited circumstances in whigeesh is so interlaced with burgeoning
violence that it is not protected by the broad gasee of the First Amendment.”).

18 See, e.g.Thomas Jefferson, Letter to William Roscoe, D&%, 1820 (“For here we are not

afraid to follow truth wherever it may lead, norttderate any error so long as reason is left free
to combat it.”).
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states’ enforcement options are limited to dealith the effects of the constitutional
right only after it has been exercisgd.

Finally, to the limited extent that courts weighigcond Amendment claims have
looked to the First Amendment, it has only beeradguide” in the development of a
standard of scrutiny to apply in the Second Amendngentext. See, e.g.Chester 628
F.3d at 682 (looking to “the First Amendment asuidg in developing a standard of
review for the Second AmendmentYarzzarella 614 F.3d at 97. Even here, courts
have been well aware of the limits of using thesttkmendment as a reference point for
Second Amendment caseSee id.(“While we recognize that the First Amendment is a
useful tool in interpreting the Second Amendmerd,are also cognizant that the precise
standards of scrutiny and how they apply may ditfieder the Second Amendment.”).
Judge Dawvis put it well in his concurrencedhester

[The Heller majority’s] limited references are hardly an intiiba to import

the First Amendment's idiosyncratic doctrines wisale into a Second

Amendment context, where, without a link to expresgonduct, they will

often appear unjustified. To the extent some contaters and courts,

frustrated withHeller's lack of guidance, have clung to these references

and attempted to force unwieldy First Amendmentiagias, they muddle,

rather than clarify, analysis.

Chester 628 F.3d at 687%ee alsaMark Tushnet, Helleand the Perils of Compromise
13 LEwIs & CLARK L. REv. 419, 429-31 (2009). The prior restraint doctrsteuld

remain a distinctively First Amendment concébt.

19 The plaintiffs’ reliance orStaubv. City of Baxley355 U.S. 313 (1958), purportedly for the
proposition that the prior restraint doctrine apploutside the First Amendment context, PIs’ Br.
at 13 & 16, is misplaced. The “long line of receletcisions of this Court” discussed Staub
about the “freedoms which the Constitution guaresiteall had to do with First Amendment
freedoms. 355 U.S. at 322-24.
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VI.  THE PLAINTIFFS ' EQUAL PROTECTION CLAIM SHOULD BE DISMISSED.

The plaintiffs’ final argument is that the “goodnda substantial reason”
requirement violates the Equal Protection Clausethef Fourteenth Amendment by
impermissibly and arbitrarily depriving individuadé their fundamental rights under the
Second Amendment.SeePIs’ Br. at 19;Am. Compl. § 33. Contending that strict
scrutiny is generally required for Equal Protect@iause claims of an infringement of a
fundamental right—here, they contend, the rightsused by the Second Amendment—
the plaintiffs argue that Maryland’s Permit Statotest be found unconstitutional.

The plaintiffs’ equal protection argument is nothimore than an attempt to win
the application of a harsher standard of reviewctsscrutiny, by calling their Second
Amendment claim by a different name. Although Hupal Protection Clause is its own
independent source of constitutional protectiorhwéspect to certain claims, it, like the
Due Process Clause, has also been used as a gmukrsburce of protection for
“fundamental rights” that are not otherwise speaily enumerated in the Constitution.
In the context of the Due Process Clause, the $upr€ourt has held that “where a
particular Amendment provides an explicit textualige of constitutional protection
against a particular sort of government behavibgt tAmendment, not the more
generalized notion of ‘substantive due process,sinfue the guide for analyzing these

claims.” Albright v. Oliver 510 U.S. 266, 273 (1994) (four-Justice pluraliyinion)

20 The prior restraint doctrine has been employethénFourth Amendment context, but only to
protect against the seizure of materials presuralgtiprotected under the First AmendmeBee
Fort Wayne Books, Inc. v. Indiaj¥89 U.S. 46, 63-64 (1989).
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(internal quotations and citation omittedge also Presley v. City of Charlottesyilé&4
F.3d 480, 491 (4th Cir. 2006) (substantive due gsecclaims subsumed by more
particularized clauseslewis v. Bd. of Educ. of Talbot Coun62 F. Supp. 2d 608, 616
(D. Md. 2003) (same).

This principle applies equally to the plaintiffStempt to bypass the appropriate
standard of review for a Second Amendment claimatigmpting to bring the identical
claim under the Equal Protection Clausee, e.gBateman v. City of West Bountif@o
F.3d 704, 709 (10th Cir. 1996) (analyzing a clainder the Takings Clause rather than
the Due Process or Equal Protection Clauses bectngsdatter two claims were
“subsumed within the more particularized protectiari the Takings Clause”rin v.
Barclay, 272 F.3d 1207, 1213 n.3 (9th Cir. 2001) (treatagial protection claim that
was “no more than a First Amendment claim dressedqual protection clothing” as
“subsumed by, and co-extensive with” the plaingifFirst Amendment claim). Even if
equal protection analysis were applicable here pthatiffs’ claims would not warrant
strict scrutiny. The “Equal Protection Clause loé fFourteenth Amendment commands
that no State shall ‘deny to any person withinutssdiction the equal protection of the
laws,” which is essentially a direction that alkgens similarly situated should be treated
alike.” City of Cleburne v. Cleburne Living Center, Ind.73 U.S. 432, 439 (1985).
When a government activity does not involve a scispéassification or implicate a
fundamental right, however, even intentional diseniation will survive constitutional
scrutiny for an equal protection violation as loag it bears a rational relation to a
legitimate state interestNew Orleans v. Duked27 U.S. 297, 303-04 (197@}jeburne
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473 U.S. at 439Giarratano v. Johnsgnb21 F.3d 298, 302-03 (4th Cir. 2008kney v.
Wyche 293 F.3d 726, 731 (4th Cir. 2002) (quotidgller v. Doe 509 U.S. 312, 319-320
(1993)).

Here, the right asserted by the plaintiffs is teawand carry handguns in public
without a demonstrated good and substantial re&saio so. As discussed above in
Section 1I.B, even if this falls within the scopé the Second Amendment right, it is
outside the “core” of that rightSee Heller554 U.S. at 626 (“the right [secured by the
Second Amendment] was not a right to keep and camgyweapon whatsoever in any
manner whatsoever and for whatever purpose”). dassification at issue here is the
“‘good and substantial reason” requirement. Accwdio plaintiffs, this requirement
classifies individuals as either persons who camalestrate a good and substantial
reason to carry a handgun in public or those whenmfiot satisfy that burden.” Am.
Compl. 1 33. This classification plainly falls eite the orbit of those classifications
traditionally deemed to be suspe@ee DukesA27 U.S. at 303. Accordingly, because
the right asserted is not a fundamental right, taedclassification at issue is not a suspect
classification, strict scrutiny is not warranted.

Rational basis review requires the court to deiteemvhether there is a rational
reason for treating similarly situated people difaly. Engquist v. Oregon Dep't of
Agr., 553 U.S. 591, 602 (2008). Before any such detetion is made, however, “a
plaintiff must first demonstrate that he has besated differently from others with
whom he is similarly situated and that the uneduegtment was the result of intentional
or purposeful discrimination.” Morrison v. Garraghty 239 F.3d 648, 654 (4th Cir.
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2001);see Giarratanp521 F.3d at 303. Only after that showing has\beade does the
court proceed to decide whether the disparate nweat can be justified under the
applicable level of scrutinyMorrison, 239 F.3d at 654.

The plaintiffs have failed to make that showingehetn simple terms, the “good
and substantial reason” requirement does not sieatarly situated people differently
because not all Maryland gun owners are similatlyated. Those who can demonstrate
that they face a greater than average level of elaage by definition situated differently
from those who cannot.SeePerutg 2010 WL 5137137, at *9 (“[tlhose who can
document circumstances demonstrating ‘good causesituated differently than those
who cannot”);Wilson v. Cook Counfy-- N.E.2d ----, 2011 WL 488753, *13 (lll. App.
Ct.,, Feb. 9, 2011) (dismissing equal protectionllehge to gun ordinance). The

plaintiffs cannot satisfy that equal protectiomstard.
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CONCLUSION
For these reasons, the defendants respectfullyesegqhat the Court deny the
plaintiffs’ motion for summary judgment, grant tlhikefendants’ motion for summary
judgment, and enter judgment in the defendantrfanith respect to both counts of the
Amended Complaint.
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